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The United Nations Independent Expert on the promotion of a democratic and equitable international order stressed in September 2013 that "specific protection must be granted to human rights defenders and 
whistleblowers"
2 , pointing threats created by breaches, in some countries, of the rights to freedom of expression, peaceful assembly and association. 3 Earlier in 2012, the United Nations Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health called for the implementation of "protection for workers who disclose information concerning their occupational health". 4 What exactly is a whistleblower? The concept of whistleblower is not usually framed by any specific legal definition. The expression is usually tracked back to American activist Ralph Nader who defined whistleblowing in 1971 as "an act of a man or woman who, believing that the public interest overrides the interest of the organization he serves, blows the whistle that the organization is in corrupt, illegal, fraudulent or harmful activity."
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A definition of whistleblowing which is commonly referred to by legal scholars is the one of Near and Miceli: "The disclosure by organization members (former or current) of illegal, immoral or illegitimate practices under the control of their employers, to persons or organizations that may be able to effect action." 6 
The Council of Europe (COE) defines a whistleblower as "any person who reports or discloses information on a [serious] threat or harm to the public interest in the context of their work-based relationship."
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A brief view at the current state of legal domestic and international provisions addressing whistleblowers protection reveals the need to mention the risk of de facto or de jure retaliation faced by them as an additional key component of a possible relevant legal definition of whistleblowing. The threat is especially but not only acute within their professional framework in relation with duties of loyalty and/or confidentiality. All disclosures will not for example reach a high enough level of seriousness to be considered as whistleblowing.
The United Nations Guiding Principles on Business and Human Rights (UNGP) taking into account not only insiders but also outsiders of organizations, that is to say the whole spectrum of stakeholders to any organization, the relevance of a definition narrowing whistleblowing only to organization members might be discussed. 
I. The state of whistleblowers legal protection
International law clearly provides provisions protecting whistleblowers through universal and regional instruments. States have also very frequently enacted legislations in this respect.
A. Protection bestowed by universal instruments
Universal legal instruments offer a general protection that is common to all whistleblowers, no matter which rights they defend or issue they disclose, and special safeguards addressing only specific disclosures.
1) General protection
Basic protection: The right to freedom of expression and other relevant fundamental rights
International law offers a binding universal legal framework which can be defined as a minimum threshold of protection for whistleblowers. This common basic protection for all whistleblowers is provided by the obligation to respect the rights guaranteed by the ICCPR, both negative (not to infringe them) and positive (to ensure that they are not infringed by a private actor under their jurisdiction).
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A great many rights guaranteed by this instrument are relevant to whistleblowers, the overarching one being the right to freedom of expression granted by article 19. They include right to self-determination, protection from discrimination, torture or cruel, inhuman or degrading treatment or punishment, slavery, servitude, forced or compulsory labour, right to an effective remedy, right to life, right to liberty and security of person, right to a fair trial, right to privacy, right to freedom of thought, conscience, religion and opinion, right of peaceful assembly, right to freedom of association, right to take part in the conduct of public affairs, right to vote and to be elected and right to have access to public service.
The responsibility of States with regards to the ICCPR may be examined by the Human Rights Committee (HRC) which can release comments on the report submitted by States parties on their implementation of the Covenant. 11 The Committee can also play the role of a mediator between States parties which disagree on the way they fulfil their obligations.
12 Last but not least, the Committee may examine communications submitted by individuals about possible violations of the covenant by States parties and express "its views". 13 Within these mechanisms, the sanction incurred by States is based on the publicity of the views of the Committee and is merely reputational. It should be stressed nevertheless that the ICCPR may be invoked in national courts in States whose constitutional regime allows to do so.
14 The HRC has never issued any specific comment on the application of ICCPR right to freedom of expression to whistleblowers and this is without a doubt a major shortcoming that needs to be tackled. 15 Thus, the ICCPR does not address retaliation issues consecutive to disclosure of confidential information and consequently neglects to tackle an essential component of whistleblowers protection.
However, the ICCPR still offers a necessary minimum threshold of protection. Indeed, what further protection can whistleblowers claim if prerequisites such as the right to freedom of opinion and expression or the right to a fair trial are not implemented?
The Universal Declaration of Human Rights (UDHR), adopted unanimously on December, 10 th 1948 by the UN General Assembly, is another relevant legal instrument. It is this time not legally binding but States were unanimous to adopt it which implies a strong commitment for its implementation. Reference can be made to the UDHR especially for the few number of States non-parties to the ICCPR. 
Protection specific to whistleblowers
The last universal legal instrument conferring protection to whistleblowers is the Convention no. 158 of the International Labor Organization (ILO) on Termination of Employment, adopted in 1982. This universal international agreement is the only one to provide an express protection to whistleblowers against reprisals from an employer. 20 This instrument, although not legally binding, was adopted by consensus by the UN General Assembly in 1998 and therefore represents a strong commitment by States to its implementation.
It addresses the issue of protection of those of the whistleblowers who disclose alleged violations of human rights. This specific scope makes it a pertinent reference for the UNGP. The instrument guarantees in particular the right "to be protected effectively under national law in reacting against or opposing, through peaceful means, activities and acts, including those by omission, attributable to States that result in 17 Art. 5c. The convention also declares invalid terminations of employment justified by union membership or participation in union activities, actions as a workers' representative, race, colour, sex, marital status, family responsibilities, pregnancy, religion, political opinion, national extraction or social origin. The convention also states that termination must be "connected with the capacity or conduct of the worker or based on the operational requirements of the undertaking, establishment or service" (art. 4). It further provides that workers facing termination be given an opportunity to defend themselves against allegations made (art. 7) and a possibility to appeal against that termination (art. 8). 18 
B. Protection under regional instruments
European legislation enforces several provisions protecting whistleblowers. The Council of Europe (COE), headquartered in Strasbourg, France, takes what appears to be a leadership in terms of whistleblowers protection through the European Court of Human Rights (ECHR) and other treaties.
European Court of Human Rights (ECHR)
In its judgment Heinisch v. Germany of July, 21 st 2011, the ECHR recognized that whistleblowing was protected within private companies under article 10 of the Convention for the Protection of Human Rights and Fundamental Freedoms on the right to freedom of expression. The case involved a dismissal from employment on the ground of a criminal complaint brought against the private employer alleging deficiencies in the operations of the company. 23 A prior judgment, Stoll v. Switzerland of December, 10 th 2007, already recognized a protection for individuals, in this case a journalist, publishing "secret official deliberations" covered by the criminal code. 24 The judgment of the case Guja v. Moldova on February, 12th 2008, recognized a protection to civil servants whistleblowers. 25 
Other legal instruments of the Council of Europe (COE)
The Strasbourg institution is in the process of drafting a treaty entirely dedicated to the protection of whistleblowers but has already enforced regulations on the issue. The COE's European Social Charter is a treaty which was adopted in 1961 and revised in 1996. The 1996 version embeds the provisions of the ILO convention no. 158 which nullifies termination of employment based on "the filing of a complaint or the participation in proceedings against an employer involving alleged violation of laws or regulations or recourse to competent administrative authorities".
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The COE has also adopted two treaties on corruption in 1999. The Criminal Law and Civil Law Conventions on Corruption provides protection to those who report corruption offences. 27 
European Union
The European Commission issued in 2012 its Guidelines on whistleblowing which apply to staff members reporting serious irregularities.
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C. Protection bestowed by domestic schemes
Many countries have enforced legislation on whistleblowers protection, in the public and/or less commonly in the private sectors, either through a dedicated legislation or through various sectoral laws dealing with corruption, competition, accounting, environmental protection, civil service, employment or company and securities. A few representative examples are briefly mentioned below.
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States such as the United States of America (USA) or the United Kingdom (UK) are often presented as pioneers in the field of whistleblowers protection.
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The USA was first, according to certain sources, to introduce legislation in the field during the Civil War in the 19 th century. 31 The country introduced a Whistleblower Protection Act (WPA) as early as 1989 that was enhanced in 2012, among other regulations enforced as of today. Private sector protections are furthermore implemented in the 2002 Sarbanes-Oxley Act and the 2010 Dodd-Frank Act.
The UK adopted its Public Interest Disclosure Act (PIDA) in 1998 which protects disclosures by workers, including contractors, of serious fraud or malpractice at the workplace. 26 Appendix to the European Social Charter (Revised), article 24-3-c. 27 From what precedes, it can be assumed that a legal background exists for protection of whistleblowers in international law, especially in Europe or concerning corruption offences, even if it suffers from gaps and loopholes that clearly weaken it and should be addressed. In this respect, there is no legal reason for the HRC in the future not to expressly recognize a specific protection for whistleblowers under the right to freedom of expression, just as it already did for journalists, and not to follow the move of the ECHR on this issue.
II. Whistleblowers and the Guiding Principles
As seen supra, international law clearly protects the right to freedom of expression, under which whistleblowers may claim a protection. The responsibility of the implementation of this right lays on States but businesses have an indirect responsibility to respect it, as underlined for all others human rights in the "Protect, Respect and Remedy" Framework of the UNGP, which are not by themselves a binding instrument. As stated supra, all ILO member States are due to respect the rights guaranteed in these conventions. As seen earlier, instruments having some relevance for whistleblowers are conventions no. 111, no. 87, no. 98, no. 29 and no. 105.
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A. Relevant requirements of the Guiding Principles
These five conventions protect for both workers and employers the right of freedom of association 37 , the right to protection against acts of anti-union discrimination, and against interference between workers' organisations and employers' organisations or domination of the former by the latter 38 , the right to protection against discrimination in relation with the rights set up by all ILO Conventions or Recommendations, including in terms of access to vocational training, access to employment and to particular occupations, and terms and conditions of employment. 39 Furthermore, forced or compulsory labour including as a means of political coercion or as a punishment for holding or expressing political, 36 It can be further elaborated that this protection concerns disclosures addressing a large panel of human rights and labour rights. These human rights may consist of civil and political rights as defined in part I supra, as well as economic, social and cultural rights which encompass the right to an adequate standard of living 41 , the right to health 42 or the right to development 43 . These provisions have evolved through extensive interpretations of international human right bodies to include issues such as anti-corruption, good governance, tax evasion, the right to a safe, clean, healthy and sustainable environment or the right to safe drinking water and sanitation. Eventually, it must be underlined that all kinds of disclosures, whether or not they fall into the category of internationally recognized human rights, might be entitled to a protection under the UNGP, because whistleblowing can be considered in its own right a human right derived from the right to freedom of expression.
SPECIAL REPRESENTATIVE OF THE SECRETARY-GENERAL ON THE ISSUE OF HUMAN RIGHTS AND TRANSNATIONAL CORPORATIONS AND OTHER BUSINESS ENTERPRISES. Report : Guiding Principles on Business and Human
The UNGP claim a duty for States to protect and a corporate responsibility to respect the abovementioned rights. These provisions should mainstream whistleblowers protection through the relevant arrangements of the UNGP framework detailed below.
States have a duty to enforce laws and policies aimed at requiring businesses to respect human rights 44 , or make sure their international obligations and activities comply with this aim 45 . This duty encompasses also ensuring a similar behaviour from State owned or controlled business enterprises or those receiving support from State agencies including export credit agencies, official investment insurance or guarantee agencies, development agencies and development finance institutions. States duty further applies while they contract or conduct commercial transactions with businesses, including through procurement activities. 46 States are required to operate judicial and non-judicial grievance mechanisms (administrative, legislative and other, including national human rights institutions) and facilitate access to grievance mechanisms administered by a business enterprise alone or with stakeholders, by an industry association or a multistakeholder group, and to regional and international human rights bodies. 47 The responsibility of businesses vis-à-vis human rights includes their own activities and those of their business relationships. 48 The guiding principles further request business enterprises to set up policies and 45 Ibid., p. 12, principles 9-10. 46 Ibid., p. 9-10, principles 4-6. 47 Ibid., principles 26-28. 48 Ibid., p. 14, principle 13.
processes such as a policy commitment and a human rights due-diligence process to identify, prevent, mitigate and account for how they address their impacts on human rights. 49 Businesses should participate in operational-level grievance mechanisms for individuals and communities who may be adversely impacted.
B.
Rationale for mainstreaming whistleblowers protection within the UNGP There are further reasons to advocate for an express incorporation of whistleblowers protection in the UNGP.
1) Whistleblowers protection strengthens protection of affected stakeholders
Whistleblowers protection is a tool ensuring better stakeholders consultation, oversight and reporting
Inclusion of proper channels and safeguards for whistleblowing would ensure meet the objectives of the specific UNGP provisions mentioned infra.
Business enterprises should have in place policies and processes through which they can both know and show that they respect human rights in practice. 50 Human rights due diligence should involve meaningful consultation with potentially affected groups and other relevant stakeholders 51 and be ongoing due to the changing nature over time of human rights risks as the business enterprise operations and operating context evolve : Whistleblowing channels would help businesses to stick to the actual situation on the ground in a timely manner.
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Businesses are further responsible for an effective integration of the findings from their impact assessments across relevant internal functions and processes. This requires that oversight processes enable effective responses to such impacts 53 which should be tracked in a way that draws on feedback from both internal and external sources, including affected stakeholders. It should be integrated into relevant internal reporting processes, such as surveys, audits or operational-level grievance mechanisms 54 . Whistleblowing channels and safeguards would help meet these ends: For the response to be effective, impacts should be 49 Ibid., p. 15, principle 15. The policy is approved at the most senior level of the business enterprise and is publicly available and communicated, including to personnel, business partners and relevant parties. Policy and due diligence are based on internal and /or external expertise and due diligence involve consultation with stakeholders. Responsibility for addressing impacts is assigned to the appropriate level and function within the business enterprise and Internal decision-making, budget allocations and oversight processes should enable effective responses. Businesses should track the effectiveness of their response through qualitative and quantitative indicators and feedback from both internal and external sources, including affected stakeholders. UNGP impose communications on these processes (Principles 17-21). Compliance is requested with all applicable laws and internationally recognized human rights wherever operations are located (Principle 17-23). 50 Ibid., Principle 21. 51 Ibid., Principle 18b. 52 Ibid., Principle 17c. 53 Ibid., Principle 19a-ii. 54 Ibid., Principle 20b.
well and timely reported and be based on stakeholders' feedback. Surveys and audits could in a similar way be accurately fed.
Whistleblowers protection strengthens the remedies mechanisms framework
The UNGP requires, with regards to State-based judicial, State-based non-judicial and non-State-based grievance mechanisms, that legal, practical and other relevant barriers which could lead to a denial of access to remedy be reduced. These barriers may include "fears of reprisal." They should also ensure "that the legitimate and peaceful activities of human rights defenders are not obstructed".
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Operational-level grievance mechanisms 56 are particularly relevant with regards to whistleblowers. They are in most cases the first means of recourse and are peculiarly important because "they support the identification of adverse human rights impacts" and allow "grievances, once identified, to be addressed" and "adverse impacts to be remediated early and directly by the business enterprise, thereby preventing harms from compounding and grievances from escalating."
The effectiveness of grievance mechanisms also implies that "people it is intended to serve know about it, trust it and are able to use it", "that it meets their needs" and "that they will use it in practice."
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These provisions of the UNGP clearly advocate for an express incorporation of whistleblowing channels and safeguards in the guiding principles implementation process.
2) Whistleblowers protection is an alternative to an all-audit solution The UNGP foundations rely on the requirement of the implementation of due diligence processes by businesses in their own operations and those of their business relationships, these relationships being understood to include "business partners, entities in [ Major transnational corporations may sometimes have up to hundreds of thousands of suppliers or other entities in their value chain, which may frequently change on a day-to-day basis. Keeping these constraints in mind, how can businesses implement an effective due diligence, without making it an onerous labyrinthine system? As already mentioned earlier, tracking the effectiveness of their response would mean for businesses to resort, among other solutions, "to performance contracts and reviews as well as surveys and audits". 59 55 Ibid., Principles 26; 31. 56 Ibid., Principle 29. 57 Ibid., Principle 31. 58 Ibid., Principle 13. 59 Ibid., Principle 20.
to be protected and a tool to ensure other rights are strictly respected. There is a deep rationale today to strengthen international and domestic safeguards concerning whistleblowers. One priority would be to settle a comprehensive and universal protection of whistleblowers. Another efficient tool would be to incorporate a dedicated protection within the UNGP. National action plans that are currently being set up to implement the UNGP in domestic frameworks should definitely integrate the findings of the present study and incorporate whistleblowing safeguards within their business and human rights compliance schemes and regulations.
